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Example 2. The facts are the same as in Ex-
ample 1, except that the letter was sent by 
the IRS in February 2006, and the closing 
agreement was tendered to the taxpayer in 
April 2006. For purposes of the application of 
section 6404(g)(2)(E), the taxpayer has acted 
reasonably and in good faith. Interest accru-
ing on or before October 3, 2004, relating to 
the transaction in which the taxpayer par-
ticipated will be suspended. 

Example 3. The taxpayer participated in a 
listed transaction. In response to an offer of 
settlement extended by the IRS in August 
2005, the taxpayer informed the IRS of her 
interest in entering into a closing agreement 
on the terms proposed by the IRS. The rev-
enue agent assigned to the transaction cal-
culated the taxpayer’s liability under the 
settlement and tendered a closing agreement 
to the taxpayer in November 2005. The tax-
payer executed the closing agreement but 
failed to make any arrangement for payment 
of the agreed-upon liability stated in the 
closing agreement. Taking into account all 
the facts and circumstances surrounding the 
transaction, the taxpayer did not act reason-
ably and in good faith. Interest accruing on 
or before October 3, 2004, relating to the 
transaction in which the taxpayer partici-
pated will not be suspended. 

Example 4. The taxpayer participated in a 
listed transaction. In a letter sent by the 
IRS directly to the taxpayer in July 2005, the 
IRS extended an offer of settlement. The 
July 2005 letter informed the taxpayer that, 
absent atypical facts and circumstances, the 
taxpayer should not expect resolution of the 
tax issues on more favorable terms than pro-
posed in the letter. The taxpayer declined 
the proposed settlement terms of the letter 
and proceeded to Appeals to present what 
the taxpayer claimed were atypical facts and 
circumstances. The administrative file did 
not contain sufficient information bearing 
on atypical facts and circumstances, and the 
taxpayer failed to provide additional infor-
mation when requested by Appeals to explain 
how the transaction originally proposed to 
the taxpayer differed in structure or types of 
tax benefits claimed, from the transaction as 
implemented by the taxpayer. Appeals deter-
mined that the taxpayer’s facts and cir-
cumstances were not significantly different 
from those of other taxpayers who partici-
pated in that listed transaction and thus, 
were not atypical. In September 2006, the 
taxpayer and Appeals entered into a closing 
agreement on terms consistent with those 
originally proposed in the July 2005 letter. 
The taxpayer has complied with the terms of 
that closing agreement. For purposes of the 
application of section 6404(g)(2)(E), this tax-
payer is not presumed to have acted reason-
ably and in good faith; instead, the IRS will 
apply the general rule to determine whether 
to suspend interest accruing on or before Oc-

tober 3, 2004, relating to the transaction in 
which the taxpayer participated. 

Example 5. The facts are the same as in Ex-
ample 4, except that Appeals agrees that 
atypical facts were present that warrant ad-
ditional concessions by the government. A 
settlement is reached on terms more favor-
able to the taxpayer than those proposed in 
the July 2005 letter. For purposes of the ap-
plication of section 6404(g)(2)(E), this tax-
payer is presumed to have acted reasonably 
and in good faith, and absent evidence of 
rare or unusual circumstances harmful to 
tax administration, is eligible for suspension 
of interest accruing on or before October 3, 
2004, relating to the transaction in which the 
taxpayer participated. 

(C) Closed transactions. A transaction 
is considered closed for purposes of this 
clause if, as of December 14, 2005, the 
assessment of all federal income taxes 
for the taxable year in which the tax li-
ability to which the interest relates is 
prevented by the operation of any law 
or rule of law, or a closing agreement 
under section 7121 has been entered 
into with respect to the tax liability 
arising in connection with the trans-
action. 

(c) [Reserved] 

[T.D. 9333, 72 FR 34177, June 21, 2007] 

§ 301.6405–1 Reports of refunds and 
credits. 

Section 6405 requires that a report be 
made to the Joint Committee on Tax-
ation of proposed refunds or credits in 
excess of $100,000 of any income tax (in-
cluding any qualified State individual 
income tax collected by the Federal 
Government), war profits tax, excess 
profits tax, estate tax, or gift tax. An 
exception is provided under which re-
funds and credits made after July 1, 
1972, and attributable to an election 
under section 165(h) to deduct a dis-
aster loss for the taxable year in which 
the disaster occurred, may be made 
prior to the submission of such report 
to the Joint Committee on Taxation. 

[T.D. 7577, 43 FR 59376, Dec. 20, 1978] 

§ 301.6407–1 Date of allowance of re-
fund or credit. 

The date on which the district direc-
tor or the director of the regional serv-
ice center, or an authorized certifying 
officer designated by either of them, 
first certifies the allowance of an over-
assessment in respect of any internal 
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